Islamic financial institutions had face problems and barriers such as the problem of delayed financing settlement (for any reason), where it is not possible to impose any interest due to the delay or the cessation of settlement which practiced in conventional banks due to riba' prohibited (haram) in Shariah principles. This situation is more detrimental when some customers who purposely delay payment of their debts or purposely refuse to pay due to the absence of rules concerning penalty for late payment in Islamic banks. As a result, the Islamic banks had failed to achieve their targeted profits when the problem of debt payment occurs, the Islamic banks have to bear all the losses and finally face difficulties in achieving sustainability and lose out in their efforts to compete with the conventional banks which accept time-based interest for every default late payments of debts. This study aims to discuss the permissibility of late payment charges by way of ta'widh and gharamah from the Shariah perspective and to find the applicable law in Malaysia. Besides, the implementation of ta'widh and gharamah can be described as in the resolutions of the Shariah Advisory Council of Bank Negara Malaysia (SAC). Further, it will elaborate on how related this late payment charges with the concepts of Shariah, Maqasid of Shariah and Maslahah according to the judgement of the fundamentals of the Islamic Jurispendence. Lastly, it will also discuss how the imposition of ta'widh and gharamah is different from riba for deferred debts in Islamic financial institutions.
Introduction
In Malaysia, the highest Shariah regulatory body for Islamic banking and financial institutions is the SAC BNM. 1 Through its series of meetings as held on 14th February 1998, 28th January 2010 and 20th May 2010 SAC BNM also have resolved that the late payment charges imposed by an Islamic financial 1 Bank Negara Malaysia, Shariah Resolutions in Islamic Finance (2nd edn, 2010) . [129] [130] .
Based on this maxim, the SAC BNM opined that by imposing ta`widh and gharamah on delayed payments, the harm or losses suffered by Islamic financial institutions would be mitigated while simultaneously disciplining the debtor to pay the debt within a specified time. in the State of Kuwait" stated that there is difference in between compensation for damage and fine for late payment which in the former, the existence of damage is a requisite for compensation, whereas, in the latter, the fine is payable regardless whether damage exists or otherwise. 5 In his paper, Prof. Muhammad 'Abd al-Razzaq had discussed on the fine for the late payment of a debt. There are three types of fines, namely fine determined by actual damage; determining in detail, an agreed fixed amount equal to actual damage; and agreement on imposing fine more than actual damage.
Dr. Mohamad Akram Laldin, in his paper entitled "The Principles of
Compensation and Penalty Charges in Dealing with Loan Default in Islamic
Finance" had discussed whether such compensation is lawful or not. The contemporary scholars hold two different opinions regarding the ruling for compensating the creditor for the loss of capital gains and his profit due to the default of a debtor who is capable of settlement. 6 The first opinion deals with the permissibility of imposing on the debt defaulter, who is capable of settling the debt, a financial compensation which should not be stipulated in the contract. The jurists It causes the profit rate to be affected, and the Bank will not be able to compete with conventional banks which practice usury. 12 Besides that, the focus on Islamic 7 ibid. [135] . 8 ibid. [136] . 9 ibid. [136] . 10 ibid. [136] . 11 ibid. [136] [137] . 12 banks will be more to rahn and daman transactions, which will adversely affect the giving of capital to customers due to the fear of delay in debt repayment. 13 Other than that, the Islamic banks are forced to increase service charges, and this will increase difficulties in payments, and Islamic banks will be seen as presenting high costs compared to conventional banks. 14 Hence, as an empirical study to the above literature, this study aims to discuss the imposition of late payment charges by way of ta'widh and gharamah and to find the law applicable in Malaysia. This study hopes to elaborate on the concepts of Shariah, Maqasid of Shariah, and Maslahah applicable to the imposition of ta'widh and gharamah. This study will also discuss on the permissibility of the imposition of ta'widh and gharamah and on how the imposition of ta'widh and gharamah is different from riba'.
The Concept of Shariah, Maqasid of Shariah and Maslahah Applicaple for the

Imposition of Ta'widh and Gharamah
Maslahah and the maqasid (objectives) of the Shariah are among the important tools of Shariah as it concerns daily transactions and matters. To understand the Shariah, one needs to understand its objectives, which allows for flexibility and creativity in social policy. It includes permanent features and mechanisms for adapting changes and new developments according to time and space provided that its fundamentals such as `aqidah (creed), `ibadah (worship), and akhlaq (morality and ethics) will never change. 15 The Shariah has been defined literally as the road to the watering path, the straight path to be followed. Technically (Al-Qurtubi), it means the canon (law) of Islam, all the different commandments of Allah to humanity. 16 clearly state that the reasoning behind Shariah rulings is to benefit the people. For example, the Quran prohibits wine as it is the work of the devil, causing quarrels and instilling hatred and enmity among Muslims 17 "The devil only wants to excite enmity and hatredbetween you in intoxicants and gambling and hinder you from remembrance of Allahand from prayer". 18 This shows that Islam will never cause hardship to its people, but will protect them from evil.
The Maqasid of Shariah is essential to every Muslim around the world as it is designed to provide benefit and repel harm. It concerns both worldly affairs as well as those of the Hereafter. The former has been divided into four which are as follows: preservation of human self (nafs), preservation of posterity (nasl), preservation of intellect ('aql) and preservation of wealth (mal), all of which is meant to serve ourdeen (hereafter) according to Imam Al-Ghazali.
"The objective of the Shariah is to promote the well-being of all mankind, which liesin safeguarding their faith (din), their human self (nafs), their intellect ('aql), theirposterity (nasl) and their wealth (mal). Whatever ensures the safeguard of these fiveserves public interest and is desirable". 19 Maslahah, on the other hand, is one of the juristic devices that have been used to promote public benefit and prevent social evil or corruption. Maslahah means seeking benefit and repelling harm. The words maslahah and manfa`ah are treated as synonyms. Manfa`ah (benefit or utility), however, is not the technical meaning of maslahah. What Muslim jurists mean by maslahah is the seeking of benefit and the repelling of harm as directed by the Lawgiver or Shariah. 20 Besides that, there is a hadith that is quoted on maslahah, which is as follows: "No harm shall be inflicted in Islam," which gives a meaning that there is no hardship in religion. 17 According to Al-Ghazali, as for maslahah, it is essentially an expression referring to the acquisition of benefit or the repulsion of injury, but these only represent human goals. Maslahah, however, is the preservation of the ends of the Shariah.
Maslahah has been classified into three types based on its purposes, which are Daruriyyat (necessary interests/the essential), Hajiyyat (supporting needs) and
Tahsiniyyat (embellishment). 21 For Daruriyyat, if there is no protection against those interests, it may lead to chaos in society and the loss of everything we hold dear. These essentials are the self-interest upon which people depend, such as faith, life, intellect, posterity, and wealth. It is necessary to preserve these as it is related to a person's religious affairs, which if failed, would lead to the collapse of society. 22 For example, the safety of life and intellect are secured by obtaining lawful means of sustenance or the enforcement of penalties, respectively. 23 Furthermore, for Hajiyyat, these type of interests need to be protected under the law because failure to do so will lead to hardship. In other words, they are needed to ensure that life will be free from distress and predicament. For instance, Shariah granted Rukhsah in Ibadah to prevent hardship. 24 Lastly, Tahsiniyyat, otherwise known as embellishments, refer to the interests, which if realized, will lead to refinement and perfection in the customs and conduct of the people. This includes, for instance, the observance of cleanliness in personal appearance. 25 The main objectives of Shariah are to establish justice, eliminate prejudice, and alleviate hardship in society. This is manifested in the realisation of maslahah (public interest), which Islamic scholars have generally considered to be the allpervasive value and objective of the Shariah which is synonymous with compassion. About maslahah, by referring to certain opinions of Muslim scholars, compensation is permitted for actual losses suffered by the Islamic banks. However, there are certain rules and conditions that must be followed for compensation to be imposed on the debtor. It is believed that this compensation is a kind of deterrence to the debtor so that the debtor will be more disciplined in paying his debt.
Penalties/Late Payment Charges on Debtor Under Shariah Perspectives
According to Muzakarah Cendekiawan Syariah Nusantara 2014, there are four types of fees which can be imposed by Islamic banks on debtors for default and delayed payment. They are as follows: ta`widh, gharamah, ujrah and nafaqah. In the context of Islamic banking and finance, ta`widh can be defined as compensation on the actual loss suffered by the financier or the bank due to late payment by the debtor. Meanwhile, gharamah is a penalty charge imposed due to late payment by the debtor without the financier or the banker needing to show the actual loss suffered. Ujrah is a concept of wages being imposed as services charges. Nafaqah, in the context of Islamic Finance, does not have the same view as that adopted under Islamic Family Law. According to fiqh muamalah, nafaqah refers to expenditures and costs due to services to complete a financing contract.
As far as our discussion is concerned, penalties or late payment charges imposed on the debtor by the creditor or financier are also known as ta`widh and gharamah. Therefore, our discussion will only cover on ta`widh and gharamah.
Al-Ta'Wid or al-'iwad is defined as substitute, or counter-value. 27 The Fiqh Academy Journal defines it as, "Payment of financial compensation or countervalue, which is obligatory as a result of loss caused to others". Thus, ta'widh is more specific than daman (surety for losses), which is based on the Shariah sources such as diyat (blood money), obligations (contracts), harmful act and yad al-daman . 36 al-Muhasabah wa`l-Muraja`ah li`l-Mu`assasat al-Maliyah al-Islamiyah, Al-Ta`wid `an Al-Darar Min Al-Madin [81] [82] . 37 The above verses had highlighted the necessity of fulfilling contract, rendering back trust, the prohibition of devouring property unjustly and delay in meeting with the deadline without the consent of the owner of the property because this is considered as eating up property or benefiting from it unjustly. Therefore, the defaulter becomes unjust for the loss incurred by the owner of the property, and he also responded for the loss incurred by the owner due to his default.
Next, the imposition of ta'widh and gharamah is also to prohibits any harms and should there any harm occurred; it is a necessity for it to be removed. In supporting this objective, the Jurist is also referring to the Fiqh maxim derived from One of the most important principles adopted by the Shariah and its general objectives is the dissimilarity between the trustworthy and the betrayer, between the obedient and the disobedient, between the just and the unjust. No doubt, delaying the right of its owner intentionally and defaulting it without any Shariah plea is unjust and wrong as provided in the Shariah texts. It is harmful to the owner of the right to deny him his capital gain. If the defaulter is not obliged to compensate the owner of the right for such losses, it will result in equating the disobedient to one 42 Ibn Majah (n 3). 43 Al-Bukhari (n 2). 44 
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who is trustworthy and just. Hence, both of them will be considered as fulfilling their obligations, which will only encourage the defaulter to default further.
How to Treat Defaulting Debtor under Shariah
As far as the debtor is concerned, there are two types of debtors that need to be considered when it comes to imposing compensation or penalty charges due to the delayed payment. It is this distinction that demonstrates the infusion of the objectives of Shariah (i.e., the Maqasid), such as equity and justice, in the emergence and development of the present-day Islamic banking and finance framework. Islam has laid down a great duty on debtors to fulfill their obligations.
There is no excuse in Shariah that requires or justifies the discharge of debts unless an exceptional case presents itself such as death or fraud etc. This is embodied in the where Mohd Zawawi J observed as follows:
''The general principle of law, of course, is that a party who signs a written contract is bound by the terms of the contract, except in the limited case where fraud, undue influence, or misrepresentation may be established. This rule is so strict that even if a party to a contract has not read the contents of a contract, he is held to be bound by its terms''.
Failure on the part of one party to fulfill their obligations is a breach of contract.
This, in turn, allows the innocent party to take legal action to enforce his/her rights, either by forcing the party in the wrong to fulfill the contract or insist that they compensate any losses suffered by the innocent party as a result of the breach.
Either way, the purpose of such remedies is restitution, i.e., to restore the wronged party to the position they were in before the breach. 
genuine debtor can be defined as someone who defaults because of necessity or a person whose financial situation is such that even with the best of intentions he lacks the means of paying.
According to Dr. 'Ali Muhyi al-Din al-Qurah Daghi, 48 there are two major reasons for customers to delay payment genuinely. They may either have some assets, but the amount may be insufficient to pay all their debts, or the debtor may not own any assets at all. As can be seen above, the Quran is explicit when it says that these kinds of individuals deserve compassion and should, therefore, be treated with leniency. The Shariah, after all, is characterized by leniency and softness in realizing its objectives rather than harshness and rigidity. As in the Quran, Allah states: In another hadith, the Prophet SAW also mentioned: 51 "Procrastination by the solvent makes lawful his honor and punishment."
Classical jurists have often interpreted the word 'punishment' here as physical punishment. However, a more liberal approach has been taken by contemporary 48 "It is permissible to force a solvent procrastinating debtor to pay compensation in favor of the creditor who suffered from an unjustifiable delay in performance. This is because this type of debtor is an unjust person as declared by the hadith that say default of a solvent debtor is an injustice. Therefore, the situation of this debtor is similar to the situation of the usurper who has been held liable by the majority of jurists to compensate the advantage or usufruct of tangible properties on top of refunding the usurped property to the owner". 52 This is because when debtors delay in settling their financing on purpose, there is a very high chance that banks will end up losing the prospective profit it could have otherwise received if it had used the funds in question for investment purposes. It will, additionally, need to bear the actual loss of issuing notices and letters of demand, legal fees, and other related costs for the purpose of recovering the debt. It must be remembered here that banks and other financial institutions are in fact, financial intermediaries and not charitable institutions. Thus, they cannot run at a loss. Not only do these financial institutions need customers to pay their debts on time, but they also need some compensation for the loss they have suffered if they are to compete at the same level as their conventional counterparts mean of paying.
Other negative effects of delayed payments on Islamic banks have been "In late 1980s Islamic banking was introduced. It grew by leaps and bounds over the next thirty years. Like the conventional counterpart, customers began to default, and civil suits were filed in courts. I understand that, unlike conventional banks, Islamic banks did not ask the court to make an order for interest after judgment as interest is prohibited under the Shariah. However, that practice led to two negative effects. First, Islamic banks were losing money because they were deprived of the "interest after judgment" which conventional banks were entitled to, which could cover the legal and related expenses in the execution of the judgment and also the loss incurred as a result of the delay in settlement of the judgment debt. Secondly, there is another aspect, which is worse. As the judgment debts of Islamic banking cases carry no after judgment interest, it was in the interest of judgment debtors to delay the settlement of judgment debts of Islamic banking cases. It was more profitable for them to settle the judgment debts of conventional banks first. In other words, they would gain by delaying the settlement of judgment debts in Islamic banking cases and the longer they were able to delay, the more they would gain. "While Islamic banks suffered silently under the belief that "that is the requirement of Shariah', the defaulting customers, Muslims, and non-Muslims, were enjoying "the benefits of Shariah".
Although this article refers to judgment debts, in particular, these negative effects can also be attributed to the default practices prevalent among customers who have taken financing as well. Thus, the only way to solve this problem of people 'enjoying the benefits of Shariah' (i.e., by settling their loans with conventional banks first before settling their financing with Islamic banks) without facing any consequences is to implement compensation and penalties. It is needed for the interest of the public, i.e. maslahah.
However, maslahah also dictates that when imposing late payment charges, the bank should take into the consideration the customer's financial capability, in Malaysia are of the view that compensation is allowed, and the bank can utilize it as an income. The basis of their argument is maslahah mursalat, which is to prevent the public from taking advantage of and intentionally delaying their payments to Islamic banks. This paper will also touch on both the permissible and impermissible views because there are several Islamic scholars and jurists who are against this ideology, their main concern being that the imposition of compensation may lead to riba.
Impermissible view
The scholars who take this view argue that the Hadith, which mentions that procrastination on the part of a rich man will compromise his honor does not specifically indicate the permissibility of compensation. In fact, according to them, there is no Hadith or scholarly view that can be interpreted to allow for compensation. 55 Even the Hadith of "Neither harming nor reciprocating harm (in Islam)" 56 could not be referred to as removing one harm does not include substituting it with another.
The resolutions of the Islamic Fiqh Academy affiliated to the World Muslim League stipulate, "If a creditor stipulates to the debtor or imposes on him to pay an amount of money as a specific financial penalty or a certain percentage if he delays in settling the debt within the specified period between them, it is a condition or a loan that is invalid. It should not be fulfilled because this is essentially the riba jahiliyyah which the Al-Quran was revealed to prohibit". Riba jahiliyyah is a type of late payment charge that is generally acknowledged by scholars to be prohibited. This type of riba was practiced in pre-Islamic Arabia during the time of jahiliyyah or ignorance. Riba jahiliyyah occurs when Islamic banks ask debtors to settle their debts on time with the option for postponement as long as the debt is increased. The prohibition of riba jahiliyyah also has a moral basis in that a debtor in difficulty should be given respite instead of having further hardship imposed upon him.
This view is adhered to by a significant number of scholars, who argue that Prophet Muhammad (PBUH) was well aware of the possibility of default in payments. And yet there has been no record of his ever having provided a riba exemption for it. Looking also at the views of Islamic scholars such as Dr. Zaki al-Din Sha'ban, Dr. Nazih Hammad, Dr. 'Abd Al-Nasir Al-Attar, Dr. Shabir and economist Dr. Rafiq Al-Misri 57 argued as follows:
1. Compensation is not permissible as stipulating compensation for the delay of payment in debt repayment is riba; 2. Implementation of compensation is a ruse to achieve riba. Economist, Dr. Rafiq Al-Misri commented on the view of Al-Zarqa, "concerning this suggestion, I fear that it would facilitate the practice of Riba where another term such as punishment due to a delay of payment is used in place of the forbidden riba. If this compensation and its compensation clause are allowed, there is a possibility of transgressing limit". 58 He also mentions that what had once feared has now actually materialized because after he left his position as a Shariah Advisor, one of the banks he was supervising finally obtained consent from its Shariah Committee to stipulate both compensation and gharamah (penalty) for delayed payment. The Islamic Committee consented on the condition that it will be channeled and spent on public welfare. 3. Furthermore, the bank's management also obtained consent from its Shariah Committee to use a part of the funds for their processing fees and directed its officers to compute the processing fee so that it equaled the compensation collected by them. As a result, the entirety of the compensation that was imposed went to the bank's officers; 4. Financial compensation for delayed payment in this day and age is very different from the practice that existed during the era of Prophet Muhammad (PBUH), which was known as the era of the righteous caliphs. The teachings of Islam were adhered to strictly here, and punishing rich procrastinating debtors took place by way of Ta'zir, such as imprisonment.
Permissible View
Among the scholars who are in favor of the imposition of compensation are Shaykh Mustafa Al-Zarqa, Shaykh Muhammad Al-Siddiq Al-Darir, and Shaykh Abdullah bin Mani. These scholars argue that compensation for delayed payment in debt is dissimilar to riba, which leads to obvious usury.
Also, compensation is analogous to usurpation (ghasb) in that both share the same 'illah, which is obstructing the use of the property and exploiting it. Imam
Shafii and Hanbali are of the view that the seized property should be compensated.
In the case of a delayed payment of the financing amount, failure of the debtor to settle the financing amount within the stipulated period will have a bad impact on the creditor, who has lost the opportunity to utilize the funds for business purposes.
Al-Zarqa observed that compensation is payable for losses the parties incur in a business transaction due to the disruption of the business. Therefore, due to the change in times and circumstances, the imposition of compensation may be required to secure economic interests.
To conclude this issue, the view that compensation for the loss of default could lead to Riba should not be an issue. The issue of riba increment is without any counter value. It is the result of an agreement between the creditor and the debtor for the deferment in settling the debt in place of an extension of time. In contrast, compensation is for the benefit of the creditor on what the creditor has lost without his approval. Next, the Riba increment is stipulated in advance and determined based on future delay mutually agreed upon by the customer and the bank. While compensation is to remove justice that befalls the owner of the capital due to delay that had occurred in the past without the consent of the bank. The percentage of the riba increment is made known to both parties from the beginning of the contract whereas, in compensation, it is not possible to know the percentage in advance however it is determined based on the profit loss during the period of default. 59
Conclusion
It should be noted that our current Islamic financial situation has become advanced, and this complex operation did not exist in the past era. Therefore the nature of the defaulter in the past era might be the difference from what we find now. Commercial matter nowadays has become more demanding. Therefore if ta'widh and gharamah were not imposed in our present time, the customer will take advantages on this and will lead to capital loss of the Islamic bank institution. It will cause a major effect on the whole economic development and will create serious difficulties, especially to the Islamic financial institution.
Also, the Islamic jurist has agreed that the issue of punishment for default in financing and delaying the capital that matures at the disposal of those who are required to return it to their owner is included among ta'zir punishment. The general meaning of the term punishment includes a financial penalty. The general text that considers financial penalty as the means of ta'zir is clear and direct. Ibn Qayyim mentioned that the Scholars have deferred on the financial penalty. He inquired whether its ruling is abrogated or prevalent? The correct answer is that the ruling varies with maslahah (public interest). It is referred to the ijtihad of the Imams at every time and the place based on the maslahah since there is no evidence for its abrogation. It was practiced by the righteous Khulafa' and the Imams after them. 60 Shaykh al-Islam Ibn Taymiyah also mentioned that a financial penalty is one type of Ta'zir.
Trust and the general level of morality in modern societies is undoubtedly not the ideal standard. The practical experience of many Islamic banks shows that if an individual is given free rein, they will become powerful. Many of them are inclined towards default in settling debt because of their secured position. If we tell the Islamic bank to overlook this reality, they would not be able to compete with the conventional bank because the conventional bank system has the means to motivate the debtors to settle their debts in time due to customer awareness of the compounding interest for late payment.
